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I  Key  Terms  and  Their  Reference  in  the  EA  Act 


A  PLAIN  LANGUAGE  GUIDE  TO  THE 
ENVIRONMENTAL  ASSESSMENT  ACT 


INTRODUCTION 

The  Environmental  Assessment  Act  (EA  Act  or  simply  the  Act)  is  intended  to  protect 
and  conserve  Ontario's  environment  and  ensure  its  wise  management.  To  do  this,  the 
Act  promotes  sound  environmental  planning  and  provides  the  public  with  an 
opportunity  to  comment  on  undertakings  which  may  affect  them.  Anyone  with  a 
project  subject  to  the  EA  Act  must  prepare  an  environmental  assessment  (EA) 
document  for  public  and  government  review  before  a  decision  is  made  whether  or 
not  to  approve  the  project. 

While  legislation  is  usually  written  in  a  language  and  form  designed  for 
interpretation  in  as  precise  a  manner  as  possible,  it  is  often  not  easily  understood  by 
non-specialist  audiences.  The  purpose  of  this  guideline  is  to  provide  a  simplified 
explanation  of  the  EA  Act  on  a  clause  by  clause  basis.  A  listing  of  key  terms  are 
where  they  can  be  found  in  the  EA  Act  is  provided  in  Appendix  I.  The  EA  Act  still 
should  be  referred  to  for  an  accurate,  legal  definition  of  any  section  in  this  guide. 


The  section  and  subsection  numbers  contained  in  the  text  of  this  guideline 
correspond  to  the  sections  of  the  Environmental  Assessment  Act,  R.S.O.  1990.  Please 
note  that  this  version  numbers  sections  differently  than  previous  versions  of  the 
Act. 
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PART  1:  INTERPRETATION  AND  APPLICATION 

This  part  of  the  Act  defines  what  the  Act  does  and  who  must  meet  its  requirements. 

Section  1  -  Definitions 

The  definitions  required  to  interpret  the  EA  Act  are  set  out  in  this  section.  Key 
definitions  are  explained  below.  As  mentioned  previously.  Act  refers  to  the  EA  Act. 

Environment  is  very  broadly  defined  to  include  all  air,  land,  water,  plant  and  animal 
life  including  humans;  social,  cultural  and  economic  conditions;  anything  made  by 
humans;  or  any  solid,  liquid,  gas,  odour,  heat,  sound,  vibration,  or  radiation  caused 
by  human  activities. 

An  environmental  assessment  (EA)  is  the  identification  and  evaluation  of  the  effects  of 
an  undertaking  and  its  alternatives  on  the  environment.  The  term  "EA"  refers  to  both 
the  process  of  this  identification  and  evaluation  and  to  the  document  which  describes 
how  this  process  is  carried  out.  The  contents  of  an  EA  document,  as  listed  in 
subsection  5(3)  of  the  EA  Act,  can  be  summarized  as  including  a  description  of: 

the  undertaking, 

the  alternative  methods  of  carrying  out  the  undertaking, 
the  alternatives  to  the  undertaking, 
the  directly  and  indirectly  affected  environment, 
the  environmental  effects, 

the  actions  necessary  to  reduce,  change  or  prevent  the  enviroi\mental  effects, 
and 
•      the  evaluation  of  the  environmental  advantages  or  disadvantages  of  the 
undertaking,  alternative  methods  and  alternatives  to  the  undertaking. 

Each  of  the  above  points  are  described  in  more  detail  in  Part  2,  Section  5. 

The  Environmental  Assessment  Board  (also  known  as  the  EA  Board  or  the  Board)  is  a 
decision-making  body  with  the  power  to  decide  on  the  acceptability  of  EA  documents 
and  the  approval  of  undertakings  (see  Part  3). 

A  reference  to  the  Minister  means  the  Minister  of  Environment  and  Energy.  A 
reference  to  the  Ministry  means  the  Ministry  of  Environment  and  Energy. 

A  person  includes  a  municipality,  an  Ontario  government  ministry  or  agency,  a  public 
body,  a  partnership  or  unincorporated  joint  venture  or  association. 

A  proponent  is  a  person  who  carries  out  or  proposes  to  carry  out  an  undertaking,  or  is 
the  owner  or  person  having  charge,  management  or  control  of  an  undertaking. 
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A  public  body  means  a  group/organization  other  than  a  municipality  that  is  defined 
by  Regulation  334  under  the  Act. 

A  regulation  explains  in  detail  specific  activities,  rules  or  procedures  to  be  followed, 
based  upon  the  framework  established  by  an  Act. 

An  undertaking  is  defined  as: 

•  any  project  or  activity; 

•  any  project  or  activity  that  is  part  of  a  proposal,  plan,  or  program  conducted 
by  or  for  the  Province,  a  municipality,  or  a  public  body; 

•  any  major  commercial  or  business  project  or  activity  which  has  been 
designated  by  a  regulation  as  being  subject  to  the  Act;  or 

•  any  major  commercial  or  business  project  or  activity  that  is  part  of  a  proposal, 
plan,  or  program  which  has  been  designated  by  a  regulation  as  being  subject 
to  the  Act. 

Section  2  -  Purpose  of  the  Act 

The  purpose  of  the  Act  is  to  protect  and  conserve  Ontario's  environment  and  ensure 
its  wise  management  in  the  interest  of  the  citizens  of  Ontario. 

Section  3  -  Application  of  the  Act 

The  Act  applies  to  the  undertakings  of  the  Province,  municipalities,  or  public  bodies. 
As  well,  specific  commercial  or  business  undertakings  may  be  designated  by  a 
regulation  passed  under  the  Act. 

Section  4  -  Application  to  the  Crown 

When  the  phrase  "The  Crown"  is  used,  it  refers  to  ministries  and  agencies  of  the 
Province  of  Ontario.  Section  4  reinforces  Section  3  by  stating  that  the  EA  Act  applies 
to  these  ministries  and  agencies  and  that  they  are  bound  by  its  provisions,  unless 
exempted  by  a  regulation. 
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HGURE  1  -  APPROVALS  PROCESS 
ENVIRONMENTAL  ASSESSMENT  ACT 


Proponent  Submits  EA 


Government  Review  of  EA 
Prepared  &  Published 


I 


Notice  &  Minimum 

30  Day  Public 
Comment  Period 


Yes 


No 


Minister  Accepts  EA, 

Notice  given  & 
Terms  &  Conditions 
(15  Day  Comment  Period) 


Board  Hearing  Process 

-  Preliminary  Hearing 

-  Intervener  Funding 
Hearing 

-  Main  Hearing 


Ï 


Yes 


Board  Decision 
(28  Day  Cabinet 
Amendment  Period) 


Minister/Cabinet 

EA  Approval  Decision 

With  Conditions 


The  chart  illustrates  a  simplified  process  for  reaching  a  decision  on  whether  or  not  to 
approve  a  project  under  the  Environmental  Assessment  Act  (EA  Act).  It  specifically 
addresses  Part  2  of  the  EA  Act  (and  this  guide),  relating  to  acceptance,  amendment  and 
approval  of  an  environmental  assessment  document. 
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PART  2:  ACCEPTANCE,  AMENDMENT,  APPROVAL 

This  part  of  the  EA  Act  explains  how  a  decision  on  an  undertaking  subject  to  the  Act 
is  reached.  The  decision  making  procedure  is  broken  into  phases,  as  outlined  in 
Figure  1.  First,  the  environmental  assessment  (EA)  document  is  submitted  to  the 
Minister  of  Environment  and  Energy.  The  EA  Branch  prepares  a  "review"  of  this 
document,  with  input  from  other  ministries  and  agencies,  including  the  MOEE.  Once 
the  review  is  released  to  the  public  and  comments  have  been  received,  the  Minister 
•can  make  a  decision. 

The  Miruster  can  accept  the  EA  document  (with  or  without  amendments),  which 
shows  that  the  Minister  feels  the  EA  document  contains  adequate  information  to 
make  a  decision  to  approve  or  reject  the  undertaking. 


It  is  important  to  understand  the  difference  between  the  Minister's  decision  to 
accept  and  approve.  The  Minister  accepts  the  proponents'  planning  process  based 
on  the  information  available  in  the  EA  document.  The  Minster  approves  the 
undertaking  that  was  the  outcome  of  the  EA  document. 


To  reach  a  decision  on  accepting  the  EA  document  it  is  necessary  to  ensure  that  the 
components  of  subsection  5(3)  of  the  EA  Act  are  addressed.  If  the  EA  document  is 
not  adequate,  the  Minister  can  require  the  proponent  to  gather  more  information. 
Alternatively  the  Minister  can  also  send  the  EA  document  to  the  Environmental 
Assessment  Board  for  public  hearing. 

Feasibility  studies,  research,  or  other  action  necessary  to  comply  with  the  Act  can 
occur  before  approval. 

Section  5  -  Environmental  Assessment  (EA)  Document  Submission 

This  section  of  the  Act  defines  an  enviroiunental  assessment  (EA)  document  and 
indicates  that  the  proponent  of  an  undertaking  subject  to  the  Act  must  submit  an  EA 
document  to  the  Minister.  It  defines  what  the  EA  document  should  contain,  thus 
guiding  the  proponent's  planning  process.  It  also  establishes  the  basis  for  how  the  EA 
document  will  be  evaluated. 

Clearly  explained  reasons  for  choosing  the  "alternative  methods"  and  "alternatives  to" 
aid  readers  in  understanding  the  proponent's  planning  process. 

An  environmental  assessment  dociunent  is  to  include  the  following: 

•      A  description  of  the  purpose  of  the  undertaking; 
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The  proponent  must  describe  the  project's  objectives.  The  proponent  may 
develop  a  project  to  solve  a  problem  and/or  to  take  advantage  of  an 
opportunity.  The  problem  and/ or  opportunity  addressed  should  be  clearly 
described  in  the  EA  document. 

'      A  description  and  statement  of  the  rationale  for  each  of  the  following; 

-  the  undertaking; 

The  undertaking  is  the  preferred  alternative  for  which  approval  is  being 
sought.  The  proponent  must  provide  a  description  of  the  location  of  the  project 
(if  applicable),  what  is  to  be  built  and  what  will  be  done  to  reduce  the  effects 
of  the  undertaking. 

The  statement  of  the  rationale  for  the  undertaking  summarizes  the  decisions 
which  were  made  throughout  the  proponents  planning  process.  Together  these 
decisions  provide  the  justification  for  the  choice  of  the  preferred  alternative  as 
the  undertaking. 

-  the  alternatives  to  the  undertaking; 

A  description  of  the  "alternatives  to"  the  undertaking  describes  the  different 
ways  of  addressing  the  problem  and/or  opportunity  outlined  in  the  purpose  of 
the  undertaking,  including  the  preferred  alternative  (the  one  that  became  the 
undertaking).  A  proponent  planning  to  build  a  new  road  would  assess  the 
"alternatives  to"  building  a  new  road  such  as  the  widening  of  existing  roads 
and  using  other  methods  of  transportation  (i.e.,  rail,  bus). 

The  proponent  must  explain  in  the  statement  of  rationale  for  "alternatives  to" 
how  the  "alternatives  to"  were  selected  for  consideration. 

-  the  alternative  methods  of  carrying  out  the  undertaking; 

The  proponent  must  describe  "alternative  methods"  of  carrying  out  the 
undertaking.  Alternative  methods  are  different  ways  of  doing  the  same 
activity.  The  proponent  planning  to  build  the  new  road  would  assess  the 
"alternative  methods"  of  building  the  new  road  such  as  different  routes  and 
different  types  and  locations  of  intersections. 

In  the  statement  of  rationale  for  the  alternative  methods,  the  proponent  must 
explain  the  reasons  the  "alternative  methods"  were  chosen  and  examined 
throughout  the  process. 
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Please  note  that  in  the  EA  Act  the  "alternative  methods"  are  referenced  before  the 
"alternatives  to". 


•  A  description  of; 

-  the  environment  which  may  be  directly  or  indirectly  affected;    - 

The  proponent  is  responsible  for  providing  an  appropriate  description  of  the 
envirorunent  that  will  be  directly  or  indirectly  affected  by  the  preferred 
undertaking,  the  alternatives  to  the  undertaking  and  the  alternative  nnethods  of 
carrying  out  the  undertaking.  The  proponent  must  also  consider  the 
environment  that  might  reasonably  be  expected  to  be  affected.  The  proponent 
should  indicate  how  they  defined  the  environment  described. 

-  the  environmental  effects; 

The  proponent  should  describe  the  effects  on  the  environment  that  will  occur 
or  may  be  reasonably  expected  to  occur.  This  should  be  done  for  the  preferred 
undertaking,  the  alternatives  to  the  undertaking  and  the  alternative  methods  of 
carrying  out  the  undertaking. 

-  the  actions  necessary  to  reduce,  change,  prevent  or  remedy  the  environmental  effects  of 
the  undertaking,  the  alternative  methods,  and  the  alternatives  to  the  undertaking; 

The  proponent  should  describe  the  actions  that  will  be  taken  to  minimize 
environmental  effects  described  above.  The  proponent  will  be  responsible  for 
determining  and  defending  the  range  of  actions  considered  necessary  or 
reasonable. 

•  An  evaluation  of  the  advantages  or  disadvantages  to  the  environment  (as 
defined  in  the  Act  and  described  above)  caused  by  the  undertaking,  the 
alternatives  to  the  undertaking  and  the  alternative  methods  of  carrying  out  the 
undertaking.  This  provides  a  comparison  of  the  beneficial  effects  and  the 
adverse  effects  of  the  alternatives.  The  discussion  of  these  provides  the 
rationale  for  the  undertaking. 

Section  6  -  Restrictions  on  Issuing  of  Licences,  etc. 

When  the  EA  document  is  submitted  to  the  Minister,  but  is  not  yet  accepted  and  the 
undertaking  has  not  yet  been  approved,  other  agencies  must  not  give  approval  to 
proceed  or  provide  money  for  the  undertaking  under  any  other  provincial  act, 
regulation  or  by-law.  This  restriction  applies  not  only  to  Ministries,  but  also  to  related 
agencies  and  municipalities.  However,  it  does  not  apply  to  money  provided  for  a 
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feasibility  study,  research  or  other  action  necessary  to  meet  the  requirements  of  the 
Act,  before  the  undertaking  is  approved  by  the  Minister. 

Section  7  -  Review  and  Notice  Preparation,  Inspection  and  Withdrawal  of  EA 
Document 

Subsection  7(1)  -  EA  Document  Review  and  Notice  of  Completion  of  the  Review 

Once  the  EA  document  is  submitted  to  the  Minister,  the  EA  Branch  prepares  a 
"review"  of  this  document,  with  input  from  other  ministries  and  agencies,  including 
the  MOEE.  When  the  review  is  completed,  the  Minister  gives  the  "Notice  of 
Completion".  The  notice  is  given  to  the  proponent,  the  clerk  of  each  municipality 
where  the  undertaking  is  being  carried  out,  the  public  and  any  other  person(s)  the 
Minister  considers  necessary.  This  notice  indicates: 

•  the  EA  document  was  received, 

•  the  review  of  the  EA  document  was  completed, 

•  where  the  EA  document  and  review  can  be  inspected,  and 

•  other  matters  considered  necessary. 

Subsection  7(2)  -  Inspection  of  the  Environmental  Assessment  Document 

Any  person  may  inspect  the  EA  document  and  the  review  of  the  EA  document  (once 
completed).  The  location(s)  where  these  documents  can  be  reviewed  are  identified  in 
the  Notice  of  Completion  [subsection  7(1)]. 

Any  person  may  make  written  submissions  to  the  Minister  following  the  Notice  of 
Completion.  These  written  submissions  can  include  comments  on  the  EA  document, 
suggestions  for  conditions  of  approval,  comments  on  the  government  review  or  a 
request  for  a  hearing  before  the  Environmental  Assessment  Board  on  the  EA 
document  or  the  undertaking.  The  hearing  request  must  be  received  by  the  Minister 
within  the  period  given  in  the  Notice  of  Completion,  which  is  usually  30  days. 

The  purpose  of  the  hearing  would  be  to  determine  whether  the  undertaking  should 
be  approved  "as  is",  approved  with  conditions,  or  rejected.  The  hearing  may  take 
place  only  after  the  EA  document  has  been  accepted  (with  or  without  amendments). 

Subsection  7(3)  -  Withdrawing  the  Environmental  Assessment  Document 

The  proponent  can  withdraw  or  amend  the  EA  document  any  time  before  the  day 
that  the  notice  referred  in  subsection  7(2)  is  published.  The  proponent  can  also 
withdraw  or  amend  the  EA  document  after  this  notice  is  given,  subject  to  terms  and 
conditions  imposed  by  the  Minister. 

Section  8  -  Minister's  Acceptance  Decision  Criteria 
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In  deciding  whether  to  accept  or  amend  and  accept  the  EA  document,  the  Minister 
considers: 

the  purpose  of  the  Act, 

the  EA  document, 

the  review  of  the  EA  document, 

any  related  written  submissions, 

any  related  reports  the  Minister  might  require,  and 

any  additional  study  of  the  EA  document  or  the  review  of  the  EA  document 

the  Minister  might  require. 

Section  9  -  Acceptance  Decision  and  Notice 

When  a  hearing  request  has  not  been  received  and  the  Minister  has  determined  that 
the  EA  document  is  sufficient  to  enable  a  decision  to  be  made  using  the  criteria  in 
Section  8),  the  Minister  will  accept  the  EA  document.  Notice  of  this  acceptance  is  then 
given  by  the  Minister  to  the  proponent  and  to  any  person  who  made  a  written 
submission  as  a  result  of  the  Notice  of  Completion  [see  subsection  7(2)]. 

Section  10  -  Proposed  Environmental  Assessment  Document  Amendment  Notice 
-  No  Hearing  Required 

When  a  written  hearing  request  has  not  been  received  and  the  Minister  feels  that  the 
EA  document  is  not  sufficient  or  does  not  comply  with  the  Act  and  its  regulations 
(meaning  that  a  decision  on  acceptance  is  not  possible  using  the  criteria  in  Section  8), 
the  Minister  may  amend  the  EA  document.  The  Minister  must  give  notice  of  this 
decision,  including  written  reasons  for  the  decision  and  the  specific  amendment(s) 
proposed.  The  notice  is  provided  to  the  proponent  and  to  any  person  who  made  a 
written  submission  during  the  public  review  period  for  the  EA  document  (subsection 
7.2). 

Having  considered  tlie  written  submissions  received  (if  any),  the  Minister  can  then 
accept  the  EA  document  as  submitted  or  accept  it  with  amendments.  This  means  that 
the  documentation  is  sufficient  for  a  decision  to  be  made  without  a  hearing.  The 
Minister  will  provide  a  notice  of  this  decision  to  the  proponent  and  to  any  person 
who  made  a  written  submission  under  subsection  7(2). 

If  the  EA  document  is  amended  by  the  Minister,  the  proponent  will  be  provided  with 
a  copy  of  the  EA  document  (as  amended  by  the  Minister)  along  with  the  written 
reasons  for  the  decision. 
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Section  11  -  Research,  Reports,  etc.  Ordered  by  the  Mmister 

If  the  Minister  decides  that  the  EA  document  does  not  contain  sufficient  detail  to 
allow  a  decision  to  be  made  or  does  not  comply  with  the  Act  and  its  regulations,  tlie 
Minister  will  indicate  that  no  decision  can  be  made  on  the  EA  document. 

The  Minister  would  then  provide  the  proponent  and  the  public  with  notice  (and 
written  reasons)  that  the  Minister  proposes  to  issue  an  order  requiring  the  proponent 
to  carry  out  research,  investigations,  studies  or  monitoring  programs  related  to  the 
undertaking  for  which  the  EA  document  was  prepared. 

The  proponent  then  has  at  least  15  days  to  write  a  response  to  the  Minister, 
indicating  how  they  wish  to  deal  with  the  Minister's  notice.  After  considering  the 
proponent's  submission,  the  Minister  may  issue  the  Section  11  order,  along  with  a 
second  notice.  This  notice  of  order  is  given  to  any  person  who  made  written 
submissions  regarding  the  EA  document  and  the  review  of  the  EA  document. 

Once  the  ordered  research,  report(s),  etc.  are  submitted  to  the  Minister,  they  become 
part  of  the  EA  document  and  the  review  of  the  EA  document  may  be  revised  as  a 
result. 

Section  12  -  Notice  of  Hearing  of  Proposed  Environmental  Assessment  Document 
Amendment 

When  the  Minister  proposes  to  amend  the  EA  document,  a  notice  will  be  provided, 
as  outlined  in  Section  10.  The  proponent  or  any  person  who  has  made  a  written 
submission  on  the  EA  document  may  write  and  request  a  hearing  within  15  days  of 
this  notice. 

Upon  receiving  a  written  request,  the  Minister  may  issue  another  notice  requiring  a 
hearing  on: 

•  the  acceptance  of  the  EA  document; 

•  the  amendment  and  acceptance  of  the  EA  document; 

•  the  approval  of  the  undertaking; 

•  the  approval  of  the  undertaking  with  terms  and  conditions. 

Alternatively,  the  Minister  may  decide  a  hearing  is  not  warranted  since  the 
requirement  is  "frivolous  or  vexatious  or  that  a  hearing  is  unnecessary  or  may  cause 
undue  delay". 

Once  the  Environmental  Assessment  Board  (see  Part  3)  has  received  a  notice  for  a 
hearing  from  the  Minister,  the  Board  will  determine  a  time  for  the  hearing  and  give 
notice  to  the  proponent,  to  the  public,  to  any  person  who  has  made  a  written 
submission  on  the  EA  document  and  to  any  other  person  identified  by  the  Minister. 
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The  Board  will  then  hold  the  hearing  and  make  a  decision. 
Those  who  may  appear  at  the  Board  include: 

•  the  proponent; 

•  any  person  other  than  the  Minister  who  required  the  hearing; 

•  any  person  the  Board  feel  should  be  heard  or  who  has  an  obvious  interest, 
such  as  the  MOEE,  other  government  reviewers  and  the  public. 

Section  13  -  Final  Request  for  Hearings 

After  the  EA  document  has  been  either  accepted  or  amended  and  accepted,  and  no 
hearing  has  been  held,  the  proponent  or  any  person  who  made  a  written  submission 
on  the  EA  docimient  can  make  a  request  to  the  Minister  for  a  hearing  by  the  EA 
Board.  Requests  must  be  made  within  15  days  of  the  notice  being  given  and  can  only 
be  made  by  those  parties  who  received  notices  under  Sections  9  and  10.  The  Minister 
reviews  the  requests  taking  into  account  whether  the  request  is  "frivolous  or 
vexatious  or  that  a  hearing  is  unnecessary  or  may  cause  undue  delay". 

Section  14  -  Decision  to  Proceed 

Once  the  EA  document  has  been  accepted  and  the  appropriate  notices  have  been 
given,  the  Minister,  with  the  approval  of  the  Cabinet,  can: 

•  approve  the  undertaking, 

•  approve  the  undertaking  with  terms  and  conditions  specifying: 

-  the  methods  of  carrying  out  the  undertaking; 

-  the  phasing  of  the  undertaking; 

-  the  works  or  actions  necessary  to  prevent,  mitigate  or  remedy  the  effects 
of  the  undertaking  on  the  environment; 

-  research,  investigations,  studies  and  monitoring  programs  related  to  the 
undertaking  and  the  resulting  reports  (if  necessary); 

-  changes  in  the  undertaking; 

-  agreements  the  proponent  must  enter  into  related  to  the  undertaking; 

-  compliance  by  the  proponent  to  the  accepted  and  approved  EA 
document;  and 

-  the  time  during  which  the  undertaking  or  any  part  of  the  undertaking 
will  start  or  be  carried  out,  or 

•  refuse  to  approve  the  undertaking 

In  making  the  above  decision,  the  Minister  considers: 

•  the  purpose  of  the  Act, 

•  the  accepted  EA  document  for  the  undertaking,  and 

•  submissions  which  have  been  made  to  the  Minister  related  to  the  EA 
document. 
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Once  a  decision  has  been  made,  including  the  written  reasons  to  approve  "as  is", 
approve  with  terms  and  conditions  or  refuse  an  undertaking,  the  Minister  will  notify: 

•  the  proponent, 

•  any  person  who  wrote  to  the  Minister  on  the  EA  document  as  noted  in 
subsection  7(2),  and 

•  any  other  person  the  Minister  considers  necessary. 

Section  15  -  Responsibilities  Under  Other  Acts 

Following  approval  under  the  EA  Act,  it  is  the  proponent's  responsibility  to  ensure 
that  the  requirements  of  other  applicable  Acts  and  regulations  are  met  (see  also 
Section  33).  These  include  relevant  federal  or  municipal  acts,  regulations  and/or  by- 
laws. 

Section  16  -  Effect  of  Approval 

An  approved  undertaking  can  only  proceed  by  meeting  the  terms  or  conditions 
imposed  by  the  Minister  as  part  of  the  approval.  Approval  to  proceed  will  not  be 
given  or  money  provided,  by  any  provincial  Ministry  or  other  decision  making  body, 
when  any  term  or  condition  imposed  by  the  Minister  is  contravened. 

Section  17  -  Undertaking  Changes  by  Proponent 

A  proponent  can  only  propose  a  change  to  an  undertaking  which  conforms  to  the  EA 
document  that  was  accepted  or  approved  by  the  Minister.  Otherwise  the  proponent 
must  go  through  the  entire  EA  process  to  make  the  change. 


PART  3:  ENVIRONMENTAL  ASSESSMENT  BOARD 

This  part  of  the  EA  Act  outlines  the  practices  and  organization  of  the  Environmental 
Assessment  Board. 

The  Environmental  Assessment  (EA)  Board  is  a  decision-making  body  appointed  by 
Cabinet.  It  has  the  power  to  decide  on  the  acceptability  of  the  EA  document  and  the 
approval  of  the  undertaking.  The  Minister  can  require  a  hearing  on  the  acceptance  of 
the  EA  document,  the  approval  of  an  undertaking  or  both.  Proponents  and  members 
of  the  pubUc  may  also  request  a  hearing  by  the  Board  on  these  matters.  EA  Board 
decisions  become  final,  unless  Cabinet  changes  the  decision  within  28  days.  A 
decision  of  the  EA  Board  may  be  judicially  reviewed  regarding  questions  of  law. 
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Section  18  -  Board  Composition  and  Practices 

Composition 

•  the  Environmental  Assessment  Board  (EAB)  must  be  composed  of  at  least  five 
people. 

•  EAB  members  are  appointed  by  the  Lieutenant  Governor,  upon 
recommendation  by  the  Premier  (The  EAB  is  an  independent  decision  making 
body). 

•  EAB  members  are  not  public  service  employees. 

•  an  EAB  chair  and  at  least  one  vice-chair  are  appointed  by  the  Lieutenant 
Governor,  upon  recommendation  by  the  Premier. 

•  Board  members  are  appointed  for  specified  terms,  so  that  approximately  one- 
third  of  the  members,  except  for  the  chair,  retire  each  year. 

Practices 

•  the  Board  can  appoint  people  to  assist  in  carrying  out  its  duties. 

•  the  Board  can  appoint  persons  with  technical  or  special  knowledge  for 
assistance. 

•  Board  members  are  paid  according  to  rates  established  for  all  provincial 
boards  and  commissions,  as  approved  by  the  Lieutenant  Governor  on  the 
recommendation  of  the  Premier. 

•  the  Board  makes  decisions  on  how  it  functions  by  consensus.  The  Board  can 
also  specify  the  powers  and  duties  of  Board  staff. 

•  the  Board  can  determine  its  own  practices  and  procedures  for  hearings  and  can 
make  rules  in  accordance  with  Section  28  of  the  Statutory  Powers  Procedures  Act. 

•  three  Board  members  should  be  present  for  Board  meetings  and  hearings. 

•  if  the  EAB  chair  is  not  present,  a  vice-chair  can  act  with  the  authority  of  the 
EAB  chair. 

•  if  both  the  EAB  chair  and  vice-chair(s)  are  not  present.  Board  members  can 
select  an  acting  chair  for  any  meeting  of  the  Board. 

Hearings 

•  the  EAB  chair  can  authorize,  in  writing,  a  Board  hearing  to  proceed,  even 
though  it  does  not  have  a  quorum  (usually  3  Board  members)  to  proceed.  The 
attending  members  have  all  the  authority  of  the  Board. 

•  Board  members  cannot  participate  in  a  hearing  decision  unless  they  were 
present  throughout  the  hearing  of  evidence  and  the  cross-examination  of  the 
parties.  No  Board  decision  can  be  given  unless  members  involved  in  the 
hearing  participate  in  the  decision. 

•  If  the  Board  feels  there  are  a  number  of  parties  and /or  individuals  who  have  a 
common  interest  in  the  hearing,  the  Board  can  appoint  a  representative  to  act 
for  all  these  parties  and /or  individuals.  This  is  done  to  expedite  the  hearing  by 
avoiding  repetition  of  evidence  and  cross-examination. 

•  the  Minister,  through  counsel  or  other  representation,  can  take  part  in  any 
proceeding  before  the  Board. 
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•  the  Board  can  indicate  which  participants  should  receive  money  to  cover  their 
costs  for  a  hearing.  The  Board  may  also  indicate  which  party/parties  is  going 
to  pay  in  a  hearing  and  how  much  each  party  is  to  pay.  In  awarding  money, 
the  Board  can  indicate  either  a  specific  amount  of  money  or  have  the  money 
paid  based  on  a  scale  of  fees  with  the  Board  specifying  who  is  to  pay  what 
percentage.  For  more  itifornmtion  on  hozv  the  Board  can  allocate  money  to 
participants  in  a  hearing,  please  refer  to  the  Intervenor  Funding  Project  Act. 

•  the  Board  gives  a  copy  of  its  decision  with  written  reasons  to: 

the  Minister; 

hearing  parties; 

appointed  representatives  acting  for  groups /individuals  with  common 

interests; 

clerks  of  all  municipalities  in  which  the  undertaking  will  occur;  and 

any  person  who  made  written  submission  on  the  EA  document  as  per 

subsection  7(2). 

•  Board  decisions  become  final,  urUess  Cabinet  changes  the  decision  within  28 
days,  and  the  conclusion  of  any  actions  as  outlined  in  Section  23. 

•  Board  decisions,  directions,  and  rulings  cannot  be  questioned  or  reviewed  in 
any  court.  (Regardless  of  the  wording  in  the  EA  Act,  there  are  circumstances  where 
Board  decisions,  directions  and  rulings  can  he  brought  before  a  court) 

•  unless  otherwise  noted,  the  Statutory  Powers  Procedures  Act  governs  the  way  in 
which  all  Board  hearings  proceed. 

Section  19  -  Board  Hearings  Public 

Board  hearings  are  open  to  the  public  unless  the  Board  hearing  member(s)  has 
determined  that  the  possible  result  of  a  public  hearing  outweighs  the  benefit  of  a 
public  hearing.  In  such  cases,  the  Board  hearing  on  such  matters  will  be  closed  to  the 
public. 

Section  20  -  The  Effect  of  a  Board  Decision 

A  Board  decision  is  considered  to  be  the  decision  of  the  Minister,  or  approval  by  the 
Minister  under  Section  14. 

Section  21  -  Board  Member  or  Employee  Testimony 

Board  members.  Board  staff  or  appointees  cannot  be  required  to  give  testimony  in 
any  proceeding  regarding  information  gained  in  completing  their  duties  for  the 
Board. 


-14- 


Section  22  -  Board  Inspection  of  Premises 

The  Board,  its  employees  or  appointees  may  enter  and  inspect  any  land  or  premises 
other  than  a  dwelling  at  any  reasonable  time  for  a  hearing-related  purpose. 

Section  23  -  Board  Decision  Variation 

The  decision  of  the  Board  is  final  unless  the  Minister,  with  the  approval  of  Cabinet, 
within  28  days  (or  longer  as  determined  by  the  Minister  and  Cabinet)  of  receiving  the 
Board's  decision  for  a  hearing  referred  to  it  under  Sections  12  and  13: 

•  changes  all  or  part  of  the  Board  decision; 

•  substitutes  another  decision  the  Minister  and  Cabinet  considers  appropriate;  or 

•  requires  the  Board  to  hold  a  new  hearing  and  reconsider  its  decision  on  all  or 
part  of  the  original  matter. 

A  Board  decision  which  has  been  changed  Minister  and  Cabinet  is  final.  The  Minister 
must  give  notice  with  written  reasons  of  any  variation,  substitution  or  new  hearing 
requirement  to  any  person  who  received  a  copy  of  the  original  Board  decision. 


PART  4:  PROVINCIAL  OFFICERS 

This  part  of  the  Act  sets  out  the  powers  of  Provincial  Officers  as  designated  under 
the  Act. 

Section  24  -  Designating  Provincial  Officers 

The  Minister  can  appoint  Ministry  employees  or  others  to  act  as  provincial  officers  to 
enforce  provisions  of  the  EA  Act  and  its  regulations.  Each  provincial  officer  is  issued 
an  identification  card  and  is  required  to  present  it  when  carrying  out  provincial 
officer  duties. 

Section  25  -  Provincial  Officer  Powers 

For  the  purposes  of  administering  the  EA  Act  and  its  regulations,  a  provincial  officer 
with  reasonable  grounds  can  enter  at  any  reasonable  time: 

any  building  other  than  a  dwelling; 

any  structure; 

any  machine; 

any  vehicle;  and 

any  land,  water  or  air. 

A  justice  of  the  peace  can  issue  an  order  for  a  provincial  officer  to  enter  any  of  the 
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above  if  the  provincial  officer  car\  show  the  justice  of  the  peace  the  need  for  the 
order.  The  provincial  officer  will  only  enter  and  carry  out  the  necessary  functions 
between  sunrise  and  sunset  unless  the  justice  of  the  peace  authorizes  another  time  in 
the  order. 

The  provincial  officer  can  make  or  require  any  surveys,  investigations,  tests  or 
inquiries  considered  necessary.  This  can  include  an  exanùnation  and  removal  or 
copying  of  books,  records  and  documents.  It  is  only  in  these  circimistances  that  a 
provincial  officer  may  enter  a  dwelling. 

Section  26  -  Provincial  Officer  Obstruction 

No  one  must  hinder  or  obstruct  provincial  officers  in  performing  their  duties, 
knowingly  provide  false  information  or  refuse  to  provide  information  required  for 
the  purposes  of  the  EA  Act  and  its  regulations. 

Section  27  -  Confidential  Matters 

Provincial  officers  must  preserve  secrecy  regarding  matters  that  come  to  their 
attention  while  carrying  out  their  duties  under  the  EA  Act  and  its  regulations. 
Provincial  officers  cannot  not  communicate  secret  or  confidential  matters  to  anyone 
except: 

•  as  required  to  administer  this  Act  and  its  regulations  or  any  related 
proceedings, 

•  to  the  provincial  officer's  counsel,  or 

•  with  the  consent  of  the  person  to  whom  the  information  relates. 

Provincial  officers  cannot  be  required  to  give  testimony  in  any  civil  suit  or 
proceeding  with  regard  to  the  information  obtained  in  carrying  out  duties  under  this 
Act  and  its  regulations,  except  when  giving  testimony  at  a  proceeding  under  this  Act 
and  its  regulations. 


PART  5:  ADMINISTRATION 

This  part  of  the  Act  describes  various  procedures  and  powers  necessary  for  the 
administration  of  the  Act. 

Section  28  -  Divisional  Court  Application 

The  Minister  can  apply  to  Divisional  Court  for  an  order: 

•  prohibiting  any  action  allowing  an  undertaking  which  contravenes  this  Act  to 
proceed,  and 

•  invalidating  any  licence,  permit,  approval,  permission  or  consent  as  noted  in 


-16- 


Section  6  from  being  issued  or  granted. 

The  court  can  affix  any  other  terms  or  conditions  considered  appropriate  to  the  order. 

Section  29  -  Exemptions  to  the  Act 

There  may  be  situations  where  it  is  felt  that  it  is  not  in  the  public  interest  to  apply 
the  Act  to  a  specific  undertaking.  The  Minister  will  decide  that  application  of  the  Act 
to  an  undertaking  may  cause  injury  or  damage  to  a  person,  piece  of  property  or  the 
environment  in  general  and  the  EA  Act  should  not  apply.  The  Minister  may  exempt 
from  the  requirements  of  the  Act  and  its  regulations  part  or  all  of  an  undertaking 
normally  subject  to  the  Act. 

In  making  a  decision  the  Minister  will  consider  the  public  interest  and  the  purpose  of 
the  Act  (protection,  conservation  and  wise  management  of  the  environment  in  the 
interest  of  the  citizens  of  Ontario)  weighed  against  the  injury,  damage  or  interference 
that  may  occur  to  any  person  or  property  through  the  application  of  the  EA  Act.  The 
exemption  may  be  granted  subject  to  conditions.  Under  this  section,  the  Minister  may 
by  regulation  also  suspend  or  revoke  a  previously  granted  exemption  or  alter  or 
revoke  a  condition  of  a  previously  approved  exemption. 

Section  30  -  Environmental  Assessment  Records 

The  Minister  must  ensure  a  record  is  maintained  of  each  undertaking  for  which  an 
EA  document  has  been  submitted  under  this  Act.  This  record  must  consist  of: 

the  EA  document, 

the  review  of  the  EA  document, 

any  written  submissions  on  the  EA  document  and  review, 

any  EA  Board  or  Minister's  decision  and  written  reasons  under  this  Act, 

any  notice  under  this  Act,  and 

any  Minister's  order  and  written  reasons  under  this  Act  (if  any). 

Upon  request,  any  of  the  above  records  will  be  made  available  for  inspection  as  soon 
as  possible  after  the  record  is  received. 

Section  31  -  Minister's  Powers  and  Duties 

To  administer  and  enforce  this  Act,  the  Minister  can: 

•  conduct  research  on  the  environment  or  on  environmental  assessments, 

•  conduct  studies  on  the  quality  of  the  environment, 

•  conduct  studies  on  environmental  planning  or  environmental  assessments  with 
the  objective  of  the  wase  use  of  the  environment  by  humans, 

•  hold  conferences,  seminars,  and  educational  and  training  programs  on  the 
environment  and  environmental  assessments. 
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•  gatlier,  publish,  and  disseminate  information  on  the  environment  or 
environmental  assessments, 

•  make  grants  or  loans  for  research  or  training  on  the  environment  or 
environmental  assessments  in  amounts  and  w^ith  terms  and  conditions,  as 
approve  by  the  Cabinet, 

•  appoint  advisory  committees,  such  as  the  Environmental  Assessment  Advisory 
Committee  (EAAC), 

•  cause  investigations,  surveys,  examinations,  tests  and  other  arrangements  to  be 
undertaken,  and 

•  make  agreements  with  governments  or  persons  regarding  the  environment  or 
environmental  assessments,  as  approved  by  the  Cabinet. 

Section  32  -  Personal  Liability  Protection 

A  Ministry  employee,  a  member  of  the  EA  Board  or  a  Crown  employee  as  defined  in 
the  Public  Service  Act,  who  is  a  provincial  officer  or  is  acting  under  the  direction  of  a 
Ministry  employee  or  provincial  officer,  cannot  personally  be  made  the  subject  of  any 
legal  action  for  damages  which  were  alleged  to  have  occurred  while  the  provincial 
officer  was  completing  duties  under  this  Act  or  alleged  neglect  or  default  of  such 
duties.  The  exception  to  this  is  in  the  case  of  an  application  for  judicial  review  or  a 
legal  action  or  proceeding  related  to  any  Act  and  related  regulations. 

However,  Section  4  and  subsection  5(2)  of  the  Proceedings  Against  the  Crown  Act  still 
apply.  This  means  the  Province  of  Ontario  ("the  Crown")  is  still  liable  for  the  actions 
of  a  Ministry  or  Crown  employee. 

Section  33  -  Hearings  Under  Other  Acts 

There  may  be  cases  where  an  undertaking  is  subject  to  approval  under  the 
Environmental  Protection  Act  (EPA)  or  the  Ontario  Water  Resources  Act  (OWRA)  as 
well  as  the  EA  Act.  The  proponent  cannot  proceed  with  the  undertaking  until  the  EA 
document  is  accepted  and  approved  by  the  Minister.  Hearings  may  also  be  required 
under  the  EPA  or  ihe  OWRA. 

If  the  hearings  on  approvals  under  the  EPA  or  OWRA  are  to  be  heard  before  any 
board  other  than  the  Environmental  Appeal  Board  or  the  Ontario  Municipal  Board 
(OMB),  the  Minister  may  decide  that: 

•  either  the  EA  Act  applies  and  the  mandatory  hearing  requirements  of  tlie  EPA 
and \ or  OWRA  do  not,  or 

•  the  EA  Act  does  not  apply  and  the  hearing  requirements  of  the  EPAXOWRA 
will  apply. 

Section  34  -  False  Information 

Nobody  must  knowingly  give  false  information  to  the  Minister,  the  Board  or  Board 
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employee  or  appointee,  a  provincial  officer  or  any  Mirustry  employee  regarding  any 
matter  under  this  Act  or  its  regxUations. 

Section  35  -  Certificates  as  Evidence 

During  any  prosecution,  proceeding  or  hearing  under  this  Act,  the  following  types  of 
evidence  are  considered  indisputable  proof  of  the  facts: 

•  a  certificate  or  report  by  an  analyst  employed  by  the  Crown  concerning  the 
analysis,  ingredients,  quality,  quantity  or  temperature  of  any  solid,  liquid  or 
gas  material; 

•  any  document  or  certified  copy  of  a  document  under  this  Act  signed  by  the 
Minister  or  the  Board. 

No  additional  proof  is  necessary  to  support  either  the  document  or  the  person  who 
prepared  or  approved  the  document. 

Section  36  -  Serving  of  Notices,  Orders,  Approvals  or  Documents 

A  notice,  order,  approval  or  other  document  under  this  Act  or  related  regulations  is 
considered  given  if  delivered  personally  or  sent  by  registered  mail  to  the  latest 
address  for  the  person  in  the  records  of  the  Ministry. 

The  clerk  for  each  municipality  within  which  an  undertaking  will  be  carried  out  will 
receive  notice  of: 

the  completion  of  the  review  of  the  EA  document  (Section  7); 

the  Minister's  acceptance  of  the  EA  document  (Section  9); 

the  Minister's  proposal  to  amend  the  EA  document  (Section  10); 

the  Minister's  approval  of  the  undertaking  (Section  14); 

the  Boards  hearing  for  the  EA  document  (Section  12); 

the  Minister's  order  proposing  additional  research,  etc.  on  the  EA  document 

(Section  11). 

After  seven  days,  a  notice,  order,  approval  or  other  document  is  considered  to  have 
been  received  by  the  intended  person,  unless  the  person  can  show  that  it  was  not 
received  until  a  later  date  due  to  absence,  accident,  illness  or  other  cause  beyond 
their  control. 

If  the  Minister  or  the  Board  consider  that  those  who  must  receive  any  notice  or 
document  are  too  numerous  to  practically  receive  individual  notices  or  documents, 
the  Minister  or  the  Board  (as  the  case  may  be),  can  have  the  notice  or  document 
published  in  a  public  advertisement  or  other  forms  of  communication.  The  date  such 
notice  is  first  published  is  to  be  considered  the  date  on  which  the  notice  or  document 
is  given. 
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By  making  a  copy  of  a  document  available,  the  Minister  should  be  considered  to  have 
met  the  requirements  of  the  Act  with  regard  to  authorizing  the  inspection  of  the 
document. 

A  document  can  be  destroyed  by  or  under  the  authority  of  the  Minister  when  it  has 
been  recorded  or  copied  for  the  purposes  of  inspection. 

Section  37  -  Giving  Notice  to  the  Minister 

The  proponent  of  an  undertaking  approved  under  the  EA  Act  must  notify  the 
Minister  if  any  situation,  event,  proceeding  or  application  affects  or  may  affect  the 
ability  of  the  proponent  to  carry  out  the  undertaking  in  the  manner  in  which  it  was 
approved. 

Section  38  -  Offence 

Anyone  who  contravenes  the  provisions  of  this  Act  or  related  regulations  or  fails  to 
comply  with  an  order  or  term  or  condition  of  an  approval  under  this  Act  is  guilty  of 
an  offence.  For  the  first  conviction,  a  maximum  fine  of  $10,000  applies,  and  a 
maximum  fine  of  $25,000  applies  to  subsequent  convictions  for  every  day  or  part  of  a 
day  that  the  offence  continues. 


PART  6:  REGULATIONS 

Section  39  -  Regulations 

The  Lieutenant  Governor,  based  on  Cabinet  approval,  can  make  regulations  for  the 
following: 

•  defining  and  designating  major  commercial  or  business  project  or  activity,  as 
subject  to  the  Act; 

•  defining  and  designating  classes  of  major  commercial  or  business  projects  or 
activities  subject  to  the  Act. 

•  defining  and  designating  any  body  other  than  a  municipality  as  a  public  body 
subject  to  the  Act; 

•  designating  any  proposal,  plan  or  program  or  any  class  of  such  relative  to  any 
of  the  above  as  being  subject  to  the  Act; 

•  exempting  any  person,  class  of  persons,  undertaking  or  class  of  undertakings 
from  the  provisions  of  the  Act  or  related  regulations; 

•  prescribing  additional  information  for  EA  documents  submitted  to  the 
Minister; 

•  prescribing  forms  for  the  purposes  of  this  Act  and  providing  for  their  use. 

Section  40  -  Class  of  Undertakings 
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A  class  of  undertakings  can  be  defined  based  on  a  broad  range  of  activities  with 
related  or  unrelated  characteristics. 

Section  41  -  Scope  of  Regulations 

A  regulation  can  be  general  or  specific  in  application,  can  be  restrictive  concerning 
time  and  place  or  both,  and  can  exclude  any  place  from  being  included  as  subject  to 
the  regulation. 

Section  42  -  Standards  in  Regulations 

A  regulation  can  include  all  or  parts  of  any  standard  or  procedure  and  may  require 
compliance  with  any  of  these.  These  are  included  in  the  regulation  by  reference  and 
are  changed  as  necessary  by  the  Lieutenant  Governor,  with  the  approval  of  Cabinet. 

Section  43  -  Application  of  Regulations 

Any  project  or  activity  or  class  of  projects  or  activities  or  proposal,  plan  or  program 
or  class  of  proposals,  plans  or  programs  is  subject  to  a  regulation  which  was  made 
after  the  Act  was  proclaimed  in  1976,  if  it  commenced  or  was  significantly  changed 
after  the  regulation  was  approved. 

A  project  or  activity  is  not  subject  to  a  regulation  if  it  was  started  before  the 
regulation  came  into  force. 
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APPENDICES 


APPENDIX  I 


Key  Terms  and  Their  Reference  in  the  Act 


Tenn 


Reference  in  the  EA  Act 


Class  Environmental  Assessments 
Environment 

Environmental  Assessment 
Environmental  Assessment  Board 

Minister 

Ministry 

Municipality 

Person 

Proponent 

Provincial  Officer 

Public  Body 
Purpose  of  the  Act 
Regulation 

Exemption 
Designation 

Review 
Undertaking 


Section  40 

subsection  1(c) 

subsection  1(d) 

subsection  1(b)  and  Part  3, 
Sections  18  -  23 

subsection  1(f) 

subsection  1(g) 

subsection  1(h) 

subsection  l(i) 

subsection  l(k) 

subsection  1(1)  and  Part  4, 
Sections  24  -  27 

subsection  l(m) 

Section  2 

subsection  l(n)  and  Part  6, 
Sections  39  -43 

Section  29,  subsection  39(f) 
and  Section  43 
subsections  39(a)  -  (e)  and 
Section  43 

subsection  7(1) 

subsection  l(o)  and  Section  3 
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